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ORAL ARGUMENT OF MR. W. H. METSON.

Mr. Metson: May it please the Court—this is a

controversy arising primarily between the contesting

owners of the "Bon Voyage" mining claim, and sec-

ondarily, between one of those owners and the lessees

of the other. The questions in ^' .d concern the

transfers of real property by deed J declarations of

those who thought themselves owne a if they were

not. Dr. Chambers sues Mr. Whittren, alleging that

he (Chambers) is the owner of a half interest in this

property.

Waskey and Eadie as lessees of Whittren are also

made defendants.



The history of this mining claim is something like

this. The records show that Whittren was the loca-

tor of the "Bon Voyage" on January i, 1902. They

also show that in 1904, Whittren conveyed a half in-

terest in the location to a man by the name of Eadie.

The next record is a conveyance by Whittren to Cham-

bers, made in 1902, but not recorded until the 20th

day of July, 1906, conveying a half interest to Cham-

bers. Following that is the record of leases from

Whittren to Waskey, and from Whittren and Eadie

to Waskey and Eadie, dated respectively the loth and

20th days of June, but not recorded until August of

the same year (1906), wherein this deed from Whit-

tren to Chambers was recorded. The record there-

fore runs first Whittren, then Eadie, next Chambers;

and thereafter the leases from Whittren to Waskey and

to Waskey and Eadie on the other hand, Eadie being

both an owner and a lessee.

The action was in ejectment. Whittren, in his

amended answer to the amended complaint (Tr., 61),

alleged that after the deed signed by him had been

made, he and Dr. Chambers came together and the

latter made a declaration to the effect that he and

Whittren were mutually interested in the "Bon Voy-

age" claim, each owning a one-fourth interest, and that

he would give a deed to Whittren whenever requested

so to do. That is pleaded among other things in said

answer, and there is no reply thereto putting in issue

this particular plea of estoppel on demand for the



quarter interest (Tr., 69). Judgment went, under the

instructions of the Court, in favor of Dr. Chambers

against all of the defendants for the half interest in

the property, and damages for the detention thereof,

in an amount of money equal to the extraction of the

gold therefrom, less the cost of mining. Therefore,

it being a valuable claim, we are here.

A question arose at the trial relative to the admis-

sion in evidence of this deed made by Whittren to Dr.

Chambers, Dr. Chambers contending that it was a

valid conveyance and Whittren asserting that it was

invalid under the statute; therefore void.

Under the Alaska law, a deed is required to be wit-

nessed by two witnesses, if made in the district; if

made elsewhere it must be executed in accordance with

the law of the place where it is made. This particu-

lar deed is alleged to have been made in Alaska.

When presented for record, and thereafter introduced

at the trial, it had but one witness thereto, and the ob-

jection was that it was an invalid document and not

competent evidence. Furthermore, the deed on its face

bore evidences of alteration. It had been changed so

far as the interest conveyed, as asserted on the one side

from three-quarters to one-half, and as claimed on the

other side, from one-quarter to one-half. As ofifered

in evidence, it read a half interest. It bore the evi-

dence of mutilation by acids, appearing upon the face

of the document. The question of the alteration of

the instrument was threshed out before the jury, and
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the defendant Whittren's claims with reference to that

(so far as we will present them here) are that the in-

structions which were requested with reference to an

altered instrument were such that the Court should

have given them. That, therefore, the Court at the

trial committed errors with respect not alone to the

admission of this deed not executed in accordance with

the statute, but in its instructions to the jury. Inasmuch

as these questions have been argued pretty fully in the

brief, I will not do more than advert to them here.

It seems that a fundamental wrong was committed

in the trial of this cause, conceding for the sake of the

argument all of the contentions made by the other side

with reference to the facts. We start with a title, and

the Alaska law requires that all locations shall be re-

corded. Therefore, the source of title here was the

notice of location. Next Mr. Whittren conveyed to

Mr. Eadie. Then, so far as the records show, Whit-

tren and Eadie were the owners of the ground. Whit-

tren and his lessees asked to show the Court and the

jury that they had taken these leases from Whittren

and P^adie without any knowledge ot or thought of

any claim on the part of Dr. Chambers, and that so

far as any n(Kice to tlicsc lessees was concerned there

were none of record, nor was there any notice shown

outside of the record, but the Court would not permit

such a showing to be made.

The first lease of a particular piece of this ground

was made on the loth day of June, 1906, long before
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the deed from Whittren to Dr. Chambers was record-

ed (Tr., 251). The second lease was made on the

20th day of June, 1906, long before the deed from

Whittren of this half interest, granting it to be a valid

deed, was recorded (Tr., 256). Immediately upon

the making of the leases the lessees went into posses-

sion of the property and began work upon the ground,

and were in the actual and physical possession of the

property at the time that the deed from Whittren to

Dr. Chambers was recorded. Appellants wanted to

show at the trial that they were there, as it were, pur-

chasers in good faith, in possession of the property,

when this claim of Dr. Chambers was asserted. All

evidence of that character was ruled out by the trial

court, and they were not permitted to show anything

of the kind, the Court taking the view, that inasmuch

as Whittren had conveyed away all of his interest by

reason of these deeds the deed to Eadie not being con-

troverted at all vested in him (Eadie) a half interest

and the other half was vested in Dr. Chambers, if the

deed to him (Chambers) was good. That therefore

Whittren could not make a lease. But the Court lost

sight of the fact that Eadie joined in these leases as

grantor or lessor, the parties went into possession as

lessees, and that Chambers' deed was yet unrecorded.

A record is only constructive notice, made so by stat-

ute. It should be strictly construed. Actual physical

possession is actual notice to every one, and is construc-

tive notice of some rights claimed by those in posses-



sion ; and the possession of Waskey and Eadie under

their leases was constructive notice to Chambers of

their leases.* Therefore the Court below was wrong in

saying that these lessees should not be allowed to pro-

tect themselves under their leases by reason of the fact

that they went there as innocent purchasers, as it were,

innocent parties to the transaction. They were denied

the privilege of showing this fact. The Court was

asked to instruct upon this proposition but refused to

so instruct. On the contrary, the Court instructed that

there was no question in the case so far as the rights

of these lessees, Waskey and Eadie, were concerned

;

that they must be eliminated from the case. That is,

a judgment must go for the plaintifif and against them

under his title, if the jury believed Dr. Chambers'

contention that the deed was for a half interest. This

deed had been made in 1902, never witnessed, altered

in a material particular years later, and not recorded

until 1906, after these men were in actual physical

possession; had sunk shafts upon the property, and put

up works upon it. And furthermore, of which your

Honors should almost take judicial notice, when they

had developed a pay-streak and it was a paying mine,

naturally other people claimed the same ground.

Therefore these lessees, in order to protect their own

property, had to employ lawyers to go in and defend

for them. They were sued by other people for this

1 Scheercr vs. Cuddy. 85 Cal.. 270



very same gold that is claimed by Dr. Chambers. In

the one case, they have to make good to Dr. Chambers,

if his view of it is correct, while, on the other hand,

if sued by these other relocators, they would have to

make good if they lost. But they were not allowed to

introduce any evidence bearing upon the question,

either as to expense or as to the claims that were made.

They were in the position of being "between the devil

and the deep sea."

We objected below to the introduction of this deed

because of the Statute of Alaska, which says:

"A conveyance of lands or of any estate therein,

may be made by deed, signed and sealed, by the

person from whom the estate or interest is intended

to pass, being of lawful age, or by his lawful agent

or attorney, and acknowledged or proved and re-

corded as directed in this chapter, without any other

act or ceremony whatever."

And:

"Deeds executed within the district of lands or

any interest in lands therein shall be executed in

the presence of two witnesses who shall subscribe

their names to the same as such." ^

Take this view of the case: a deed, in order to be

entitled to record at all, must be acknowledged or

proved as provided by this law. Now, suppose that

2 Sec. 73, Ch. 11, Part V, Code.

Sec. 82, Ch. 11. Part V, Code.
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this deed was made by Whittren to Dr. Chambers in

1902. In May, 1906, Dr. Chambers claims that

Whittren altered that deed in Seattle, so far as the in-

terest conveyed was concerned, from three-quarters to

one-half. Whittren, on the other hand, says that he

did originally attempt to make a deed for a t]uarter in-

terest to Dr. Chambers in 1902. After that, in 1903

and 1904, there was nothing further done or any money

advanced by Dr. Chambers on this property for assess-

ment work or otherwise, and Eadie obtained his deed

for his interest in 1904 in consideration of doing the

regular annual assessment work upon the claim.

Whittren contends that Dr. Chambers told him that

he had lost his bill of sale. Of course, I am not ar-

guing these questions to your Honors wMth reference

to the disputed questions of fact, or attempting to have

you change the conclusions of the jury with reference

to the facts; but I am presenting them simply to point

my argument. And the point is this: a deed was

acknowledged at some time. When that deed was

altered and changed as between the parties in 1906, at

Seattle, it was not witnessed or acknowledged. There-

fore, if it was not witnessed or acknowledged it could

not take the place of a new deed. Suppose the docu-

ment had been destroyed and they changed the inter-

est—that change would have to he made bv a new in-

strument and there would have been a new acknowl-

edgment to the instrument. That was not done in

this case. Therefore, the document was not entitled



to record aside from the fact that it never was executed

in the presence of two attesting witnesses as required

by statute.

But if these parties did meet in Seattle, and did have

the controversy there in May, 1906 (granting that Dr.

Chambers' views of the facts are correct), he admits

that at that time or the next day after this deed was

altered by consent of Whittren and himself, he made

a writing wherein he said that he and Whittren were

mutually interested in this half interest, each owning

a quarter. If that declaration was not acknowledged

and therefore not entiled to record, then the deed not

being acknowledged was not entitled to record. But,

on the other hand, if neither was entitled to record or

if one was good as between the parties, both were good

as between the parties. The issue was admitted by a

failure to reply to this issue presented in the answer.

Therefore, it seems to us the greatest amount that

Chambers could recover in the action below was a

quarter interest because if the document that Whittren

signed was good, that which Chambers signed was also

good.

1 think it is fundamentally wrong that a man should

have judgment in this case for a half interest where

an issue was raised as to a quarter interest and ad-

mitted by failure to deny, and wherein the judgment

would be res adjudicatn as against Whittren. Under

the instructions of the Court, if Chambers was entitled

to anything he was entitled to a full half interest.
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Whereas, it appears from the pleadings, that this docu-

ment signed by Dr. Chambers to the effect that he was

only the owner of a quarter interest was pleaded, not

denied and was in evidence.

Waskey had no notice of this alleged deed to Dr.

Chambers. Waskey dealt with Eadie and with Whit-

tren, the only people upon record, and went into actual

possession without either record or actual notice of

Chambers' claim. While he was not expeditious in

the recording of his leases, nevertheless his possession

was equivalent to and stronger than the record, and he

should have been protected in the matter of putting in

his time, in the matter of selecting ground, in the mat-

ter of using his judgment as a miner in finding the pay-

streak, and having found it he should not have been

deprived of his right or, in any event, should not have

been mulcted for more than the royalty contained in

the lease.

It is contended by the other side that a lease for two

or five or ten or a number of years is a chattel real

and not real estate. Therefore, that the record is of

no avail. Very likely that was the theory of the Court

below. It formerly was the law that it was a chattel

real. That is not our point, however. Our point is

that there was an estoppel here. There was actual

notice. If you go into possession, your possession is

notice. Whether it be a chattel real or whether it be

realty or whether it be personalty, that can not under
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any statute deprive Mr. Waskey and these other people

of their property.

Counsel has quoted the provisions of the Alaska

Code in his brief. There is one section of the Alaska

Code, which he has not quoted and this is Section

1046, " where it says:

"No estate or interest in real property other than

a lease for a term not exceeding one year can be

created, transferred or declared otherwise than by

operation of law or by a conveyance or other in-

strument in writing, subscribed by the party creat-

ing or transferring or declaring the same, or by his

lawful agent under written authority, and executed

with such formalities as are required by law."

Note the first line of that section: "No estate or in-

" terest in real property other than a lease for a term

" not exceeding one year." That language would in-

dicate, under the Alaska Code, that an estate or inter-

est in real property may be created by lease.

But Section 136, Part V of the same Code, prescribes

what the term "conveyance" embraces, as follows:

"The term 'conveyance,' as used in Chapters 13,

14 and 15 of the title, shall be construed to em-

brace every instrument in writing, except a last

will and testament, whatever may be its form and

by whatever name it be known in law, by which

any estate or interest in lands is created, aliened,

assigned or surrendered."

'-^ Part IV. Carter's Code.
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Furthermore, it is provided in Section 135 of the

same part, that "the term 'lands/ as used in Chapters

"
13, 14 and 15 of this title, shall be construed as co-

" extensive in meaning with lands, tenements and

" hereditaments and the term 'estate' and 'interest in

" lands' shall be construed to embrace every interest,

" freehold and chattel, legal and equitable, present

" and future, vested and contingent, in lands as above

" defined."

That is our contention. That a lease is a conveyance

of real property under the Alaska Code.

Under this point, I would like to call the attention

of the Court to a New Jersey case, ^ where it is stated

that under the old law a lease was not considered an

interest in real estate and a lease for five hundred years

was of less value than a deed conveying any kind of a

life estate whether for one or several lives. But it

holds that in the present age we do not deal with fic-

tions but with facts, and a lease for a long term of

years is as much an interest in the land as a grant of a

term to run tlirough the lives of several human beings.

lliis case struck me as peculiarly forceful and ap-

plicable here on many of the (lucstions involveil, and

I ask of tlie Court a consideration of the same.

Some of tb.e contentions on our part in this case are

technical, if your Honors please, but they are borne out

bv the law. I therefore submit that the Court below

4 Spielman vs. Klicst. 36 \. J. Eq., 199. 203.
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erred in its refusal to instruct the jury with relation to

the alteration of the deed from C. H. Whittrcn to

Chambers as requested by appellants; it also erred in

permitting said deed to be introduced in evidence, it

never having been executed in compliance with law.

The Court also erred in instructing the jury that the

lessees were not to be considered in the light of inno-

cent purchasers and that no question of priority of

record could be considered by them. The Court is

fundamentally wrong in three or four propositions, if

your Honors please, which we think are fully argued

in the brief.

CLOSING.

May it please the Court: Counsel begins by say-

ing that my statement as to estoppel is entirely wrong,

and that there was no estoppel pleaded. I read from

page 64 of the transcript, Vol. I, from the amended

answer of Whittren in the case:

"And for a third further and separate answer and

partial defense to the said complaint, and by way

of counterclaim, this defendant alleges:

"i. That the plaintifif ought not to be permitted

to allege that he is the owner of an undivided

fourth interest in the said Bon Voyage mining

claim or entitled to the possession thereof, or that

he has been damaged by the withholding thereof

by the defendants, because that on or about the 24th

day of May, 1906, this defendant was the owner of
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the premises aforesaid and in the possession there-

of and entitled to such possession, and on the said

day the plaintiff duly made, executed and deliv-

ered to this defendant an instrument in writing,

signed by the plaintiff wherein and whereby the

plaintiff duly acknowledged this defendant to be

such owner and entitled to such possession, and

promised and agreed to execute and deliver to this

defendant, upon demand, a deed conveying unto

this defendant the premises aforesaid.

"2. That by reason of the premises the plaintiff

is estopped from alleging that he is the owner of

the said one-fourth interest in the said mining

claim or entitled to the possession thereof or that

the defendants are wrongfully withholding the

same from him, or that he has been damaged in

any sum whatever by the holding thereof by the

defendants."

This particular plea of estoppel is with reference to

the declaration made by Dr. Chambers, introduced in

evidence as Defendant's Exhibit "D" (Tr., 126).

Counsel also says I am mistaken about the reply. I

will read from page 69 of the transcript:

"Comes now the plaintiff in the above-entitled

action and for the reply to the amended answer of

the defendant J. Potter \\'hittren, filed on the 23rd

day of August, 1907, in the above-entitled cause

and court, admits and denies as follows:
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"I.

"For reply to paragraph No. II on page No. I

of said amended answer, plaintiff denies each and

every allegation contained in said paragraph and

the whole thereof, except that plaintiff admits that

on the ist day of January, 1902, defendant Whit-

tren duly located and appropriated said premises

as a placer mining claim.

"II.

"For reply to the second, further and separate

answer to said complaint by way of counterclaim,

plaintiff denies each and every allegation contained

in said defense and counterclaim and each para-

graph of said answer and the whole thereof, ex-

cept that plaintiff admits that said premises were

duly located as a placer mining claim by said de-

fendant on the ist day of January, 1902.

"Wherefore, plaintiff having fully replied to the

answer of said defendant, prays judgment, as he

has heretofore prayed in his second amended com-

plaint on file herein.

"Wm. a. Gilmore and C. D. MURANE,

"Attorneys for Plaintiff."

With a verification to the reply by J. J. Chambers,

and subscribed and sworn to before C. D. Murane,

Notary Public, and endorsed as filed in court.

Therefore, it will be seen that the estoppel was

raised by the answer of Whittren, and that the reply
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did not put in issue the matter set up in the plea of

estoppel contained in his third separate answer, but

admitted the same by a failure to deny.

But to return to the statute: Counsel says that the

construction contended for by us will absolutely de-

stroy Section 73, Part V of the Annotated Codes. But

what does Section 82 provide?

"Deeds executed within the district of lands or

any interest in lands therein shall be executed in

the presence of two witnesses who shall subscribe

their names to the same as such."

What did Congress mean by passing that section of

the Code? Did it mean something different from the

plain import of the language? When Congress pre-

scribed that deeds must be signed by two witnesses,

and if they were to be recorded certain acknowledg-

ments must be taken, what did it mean? What did

Congress mean by going still further and passing an

enabling act as to deeds, which theretofore had been

signed only?^ What did it mean by passing an en-

abling act as to instruments affecting title to real estate

that had been made and executed and delivered long

prior to 1900, when this Code was passed, unless it in-

tended the requirements laid down in this Code should

be mandatory? And in order to make a deed there-

after executed in Alaska valid and admissible in evi-

5i Sections lOX. 111. 11.1. Part V. Carter's Code.
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dence, it should be executed in the presence of two

witnesses?

The rule that Legislatures in making laws do so

with reference to the judicial interpretation that had

theretofore been placed upon language in laws of sim-

ilar import, and also deal with reference to existing

conditions, applies with equal force to Congress.

And when Congress prescribes what a deed is and

what shall be done with regard to its execution, and

shows by the provisions of the same Act its knowledge

of the possible existence of many deeds not executed

in conformity to the later Act and provides for the

admission of such deeds in evidence, I submit this

Court must take the sections of the Code with refer-

ence to the enabling Act and the provisions of the en-

tire statute with relation to real estate conveyances and

construe them together.

Counsel read Section 'ji^ : "A conveyance of lands

" or any estate therein may be made by deed, signed

" and sealed by the person from whom the estate or

" interest is intended to pass, being of lawful age or by

" his lawful agent, or attorney, and acknowledged or

" proved and recorded as directed in this chapter with-

" out any other act or ceremony whatever."

"Without any act or ceremony whatever" means to

do away with the common law practice of livery of

seisen on the land itself or in sight of it. The record-

ing provided for takes the place of livery of seisen,

which is the act or ceremony declared by implication



i8

unnecessary. Our contention is that the entire statute

is to be construed together, and that a conveyance of

lands or any estate therein may be made by deed,

signed and sealed by the person from whom the estate

or interest is intended to pass, being of lawful age, or

by his lawful agent or attorney, and acknowledged or

proved and recorded as directed in this chapter with-

out any other act or ceremony whatever excepting that

it must be executed in the presence of two witnesses.

Section 82, which provides that "Deeds executed

" within the district of lands or any interest in lands

" therein shall be executed in the presence of two wit-

" nesses who shall subscribe their names to the same

"as such," must therefore be construed in connection

with Section -ji^.

I take it that this Court is interested in the decisions

of the Supreme Court of the United States. The Ohio

Statute has a section which contains the requirements

set forth in the various sections of the Alaska Code.

The law is substantially the same. The difference

being that Ohio embraces in one what the Alaska Code

embraces in two sections, but both requiring execution

of deeds in the presence of two witnesses. This case

that I am going to quote from is from Ohio and finally

went to the Supreme Court of the United States. In

the case as originally tried in Ohio, ^ a deed executed

in the presence of onlv one subscribing witness was,

6 Courcicr vs. Graliam, 1 Oliin. 330.



19

when offered as evidence of title, excluded upon the

strength of the statute to which I have referred. The

Supreme Court of Ohio held the action of the lower

Court was right in this respect because the law was

not complied with.

When the case reached the Supreme Court of the

United States, ^ that Court affirming the judgment be-

low, said:

"Although there are no negative words in this

clause declaring all deeds for the conveyance of

lands executed in any other manner to be void, yet

this must necessarily be inferred from the clause

in the absence of all words indicating a different

legislative intent. The deed, then, in this case, not

being executed according to the laws of the State,

the evidence was properly rejected by the Court/'

The Supreme Court of the United States made that

decision long ago. Subsequently thereto Congress

passed this Act and inserted in the Act of Alaska this

Section 82, which says that deeds to be valid must have

two witnesses. It must be presumed that in accord-

ance with the rule I have heretofore suggested. Con-

gress did so with reference to the judicial interpreta-

tion that had been put upon the language of similar

statutes by the Court of last resort, the Supreme Court

of the United States.

There was another question also raised in that case

'^ Graham vs. Courcier, 6 Wheaton, 577.
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in Ohio. The Supreme Court of Ohio, in passing upon

the question, say:

"This law was in force at the time the deed from

Riddle purports to have been executed. This deed

was defective inasmuch as it was attested by but

one witness. The law was not complied with. //

could convey at least only an equitable interest.

The purpose was to reserve a legal estate free from

incumbrance the title to which should be indispu-

table; this deed did not convey such an estate. Of
course, it could not be received in evidence."

It will be noted that the Court say if it could convey

anything it would be only an equitable interest. And
it would seem to be the rule in equity that the execu-

tion of such a deed is treated as evidence of an agree-

ment to execute a valid deed, but is not conclusive. ^

Under the Alaskan Code ^ to sustain an action in

ejectment, the plaintiff must have a legal estate in the

property sought to be recovered.

Could the plaintiff succeed in this action in eject-

ment if you accept the proposition laid down in the

cases cited and admit that the deed herein conveyed

only an equitable interest? And if you admit that with

reference to the deed, then is not the same admission

applicable to the writing made by Chambers to Whit-

8 "The relief that chancery affords in such a case is in the nature

of a decree for specific performance, but it is not a matter of course

that relief is granted." Day vs. Adams, 42 Vt., 191.

9 Section 301, Ch. 32, Part IV.
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tren acknowledging his ownership of a quarter inter-

est in this ground? If you are going to do equity in

an action in ejectment, why was not the whole matter

presented to the jury finally on principles of equity or

principles of common justice?

The Supreme Court of the United States further

said:

"It is perfectly clear that no title to lands can be

acquired or passed, unless according to the laws of

the State in which they are situate. The act of

Ohio regulating the conveyance of lands, passed

on the 14th of February, 1805, provides 'that all

deeds for the conveyance of lands . . . shall

be signed and sealed by the grantor in the presence

of two witnesses, who shall subscribe the same deed

of conveyance, attesting the acknowledgment of the

signing and sealing thereof, and if executed within

this State shall be ac acknowledged by the party or

parties, or proven by the subscribing witnesses be-

fore a judge of the Court of Common Pleas or a

justice of the Peace in any county in this State.'

Although there are no negative words in this clause

declaring all deeds for the conveyance of land ex-

ecuted in any other manner to be void; yet this

must necessarily be inferred from the clause in the

absence of all words indicating a different legisla-

tive intent, and in point of fact, such is understood

to be the uniform construction of the act in the

courts of Ohio. The deed, then, in this ease, not

being executed according to the laws of the State,
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the evidence was properly rejected by the Circuit

Court."

That is one of the reversible errors we rely upon

here—that the deed was not admissible in evidence be-

cause the deed was not executed according to law. As

the law had been made by Congress, and as Congress

is a legislative body, it takes its interpretation of laws

from the Supreme Court of the United States as being

the final arbiter of the laws of the United States. And

when Congress goes further and passes an enabling act

with reference to deeds executed prior to that time,

and not in conformity to the provisions of the act then

passed, it shows it had in view the interpretation put

upon similar acts by the Supreme Court of the United

States, and was thus providing against the very con-

ditions that have been met with here.

Counsel say it is the record that counts and not the

execution. Wherein does counsel get any authority

for that? He says that the common law with refer-

ence to records was so and so. My recollection of it

is that at common law title passed by livery of seisen,

and that recording acts are made by the legislature;

that livery of seisen gave actual notice, and that statu-

tory laws give constructive notice.

Mr. Waskey and Mr. Eadie were in possession

when Dr. Chambers' deed was recorded,—and the rec-

ord here shows that long before he recorded his deed

Dr. Chambers had been advised and admits that he
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had received letters telling him of the leases that had

theretofore been made to Mr. Eadie and to Mr. Was-

key.

Is it not a singular argument that I should rent a

farm and I should go upon that farm and prepare the

ground; that I should plow it, and roll it and harrow

it and seed and cultivate it until it is ready for harvest-

ing, and then when it is all ready for harvest (I being

in possession of it all the time), but not having paid

any rent, the rent that was to be paid being a part of

the crop—that therefore I was not a purchaser in good

faith because I had not yet paid my royalty?

Right here in this town today, the Palace Hotel is

being erected by a leasing company with no lease on

file, but renting the building, the rentals to become

due hereafter. Would it not be a strange thing if

some grantee of the owners should thereafter file and

record his deed and assert his rights in the premises

by suit, and the Court should hold that the lessee had

no right to show what he invested in the Palace Hotel

or to get compensation on his investment by reason of

picking out a location in that part of town and putting

in his money and his time in erecting the building?

It strikes me that there would be neither logic nor

law in such a contention.

As to the pay that these parties got, and as to what

the Court meant by pay, on that point I desire to read

to your Honors the following instruction:
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"The first question, gentlemen of the jury, for

your consideration is, whether the plaintiff is the

owner in fee of an undivided one-half interest in

the said claim, and was so at the time of the bring-

ing of the above entitled suit. Upon your deter-

mination of this question practically hinges the

whole case. If, from all the evidence in the case,

you find that he is such owner in fee, by reason of

a conveyance from the defendant Whittren, then

your verdict should be for the plaintiff for the

possession of an undivided one-half interest in the

said claim, together with damages in a sum equal

to one-half of all the gold extracted or taken from

the said claim by the defendants, less the cost of

mining the same."

The Court only allows for a deduction of the cost of

mining the same. There is no instruction in this rec-

ord wherein Mr. Waskey or anyone else was allowed

$15 per day for their time. The case was submitted

upon that instruction, and others like it, giving prac-

tically the same law to the jury.

In conclusion, I would like to answer the objection

of counsel to our method of assigning errors as to the

instructions of the Court. They refer to Rule 10 of

the Court, but doubtless mean Rule 11, which is ap-

plicable to the matter.

We do not think the objection of counsel is well

taken. It is true Courts have found fault with assign-

ments of errors which simply assert that the judgment
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should have been for the plaintiff instead of the de-

fendant or vice versa; or that the entire charge of the

Court is erroneous. Counsel argue that we should

assign reasons for our attacks upon these instructions.

But if we were compelled to set out in our assignment

of errors all the reasons for holding the same error,

we might as well make our assignments a complete

brief of the law in that respect. I take it that the

meaning and intent of the rule is that we shall place

our finger on the point we are going to attack in each

particular place where the error is complained of. It

can hardly be the intention of the Court to require

counsel to assign certain instructions as being error,

and then to give full reasons for such in the assign-

ments—such procedure would lead to prolixity—and

would enlarge the record beyond all legitimate bounds.

This is recognized by the Circuit Courts of Appeal.

Indeed, in the Seventh Circuit where there was a rule

providing that when the error relates to the charge

of the Court, the assignment of error should state dis-

tinctly the grounds of the objection to the instruction,

and no such procedure was followed, the assignment

being along the lines followed by appellants herein,

that Court of Appeals said:
^^

"The grounds of objections to these instructions

are not set out further than they appear upon the

face of the assignments—quite as clearly as though

10 Best vs. Kessler, 130 Fed., 24.
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the record were encumbered by the injection of an

argument into the body of each of the tuo assign-

ments. It is not possible tliat either the Court or

counsel could be misled by these assignments or

have a doubt as to their proper meaning. Besides

the same rule provides that the Court at its option

may notice a plain error not assigned."

I submit that if the errors we have assigned were

not properly assigned, still under the rule of this Court,

which contains a similar provision to that cited by the

Court of Appeals for the Seventh Circuit, this Court

may notice any plain error not assigned. So that in

no event could appellees be materially injured.

I thank your Honors, and submit the case.


